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The American Doctrine of Judicial Supremacy . By CHARLES 
Grove Haines. New York, The Macmillan Company, 1914. — xviii, 
365 PP- 

In this volume, dealing with the origin and development of that doc- 
trine of American constitutional law which asserts the competence of 
the judiciary to refuse to enforce legislative acts that are held to be 
in controversion of constitutional provisions, it cannot be said that 
Professor Haines has made exploration into a new field of historico- 
legal research. This purpose, indeed, he frankly disavows, being well 
acquainted with , and making generous use of, the more or less specialized 
studies which others have made in the same field. Neither can it be 
said that the volume offers much that is new in point of view or in con- 
clusion, although in some instances the bases of conclusions already 
formulated by others have been broadened and strengthened by the 
presentation of additional evidence. 

In spite of these very obvious facts — of which no one is more cog- 
nizant than the author himself — this work is both timely and valuable. 
It is timely because it deals with an aspect of judicial functioning which 
has been prominently before the American people in recent years, and 
which has resulted in the publication within these years of a number of 
essays and books that reveal a pathetically limited knowledge of histor- 
ical facts or of the commentaries which careful students have made 
upon the foundation of some of these facts. It is valuable because it 
brings together in a single volume of moderate compass a complete 
discussion of the rise and development of what is, from an institutional 
point of view, manifestly the most important doctrine of our constitu- 
tional law. This discussion is complete, however, not in the sense that 
it is exhaustive but in the sense that it deals in a scholarly and admir- 
ably temperate manner with every phase of the somewhat controversial 
subject under review and presents at every point sufficient historical 
evidence, drawn in part from the author's own researches and in part 
from the authoritative researches of others, to make the analyses and 
conclusions for the most part wholly convincing. Both the general 
reader and the busy student must regard such a work as a distinct con- 
tribution to the literature of American legal history. 

The thesis sustained by the author may be outlined as follows : As 
applied by the state courts, the doctrine of judicial supremacy, " emerg- 
ing from a notion of an overruling law of nature or law of God, through 
a concept of a law fundamental and unalterable which was vitalized by 
Coke's theory of the supremacy of common law courts" (page 60), 
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was "by a slow and almost imperceptible development" transformed 
" through a long line of colonial and state precedents into a well-defined 
principle of judicial practice " (page 120). As bearing upon the intro- 
duction of the doctrine into the national system, it appears that although 
the interest of the convention of 1787 "centered principally on the 
question of a Council of Revision such as that in operation in New York " 
(page 143 ) , " the lack of any express grant to declare laws invalid is far 
from conclusive evidence that this power was to be withheld from the 
federal judiciary " (page 147). Almost immediately the federal courts 
began to exercise the power in question (pages 158-171). While cer- 
tain restrictions upon the exercise of such power were laid down from 
the beginning (chapter viii) ; while there were numerous instances of 
opposition to the practice of judicial supremacy before 1830 (chapters 
ix and x) ; and while there was a decided change in the attitude of the 
Supreme Court upon this subject with advent of Taney as chief justice ; 
yet when the strain upon that tribunal that developed out of the seething 
politics of ante-bellum, bellum, and post-bellum periods had been re- 
lieved, the period from 1870 to 1890 was " characterized by a return to 
a condition somewhat similar to that from 1789 to 1825 when devices 
to limit legislative power were popular" (page 284). Down to this 
point there is little to question in the author's admirable development of 
the doctrine of judicial control, although there are occasional historical 
inaccuracies, such as the apparently unquestioning acceptance of the 
long-disproved contention of Jefferson and the Anti-Federalists to the 
effect that the Federalists had in the dying hour of their administration in 
1801 reorganized the judicial system "with the sole object of appointing 
to the new places justices in sympathy with Federalist principles " 
(page 213). 

The portion of Professor Haines's work which most invites criticism 
is his discussion of the " extension of the scope of judicial review after 
1870" (chapter xiii). No one can deny that in the exercise of the 
authority to declare statutes void, American courts, both state and 
national, have given voice to many utterances concerning the " spirit of 
the Constitution," and such vague and indefinable principles as those of 
" natural justice " or of " free republican governments." But it should 
not be inferred that the courts have established many rules of law for 
the invalidation of statutes upon nothing more substantial than " general 
principles." It is highly questionable whether it may be said that " the 
theory of Justice Chase " in Calder v. Bull, which was concurred in by 
no other member of the court, " soon received judicial sanction in the 
states and was eventually made the basis of a very effective control over 
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the general policy of state legislation " (page 290). The liberality of 
view expressed by James Kent as to the competence of the judiciary in 
this regard is, of course, a matter of historical record. But his opinion 
in the well known case of Dash v. Van Kleeck, quoted in part by the 
author, was concurred in by no other justice, while his opinion in Gard- 
ner v. Newburgh (2 Johns. Ch. 162), cited by the author by indirection, 
is of doubtful force, since it was applied by the learned jurist only to the 
extent of reading into the law something which he held to have been 
" unintentionally " omitted by the legislature. It is difficult also to fol- 
low the author when he declares in effect that these views of Kent re- 
specting the authority of the courts to invalidate statutes upon general 
principles " developed " into the rule that " statutes in derogation of the 
common law are to be strictly construed " (page 291) — a rule which in 
the next breath the author wholly transforms by referring to it as a 
" theory developing in the state courts that certain classes of statutes 
were to be deemed void as in derogation of the common law." Strict 
construction and voidance of statutes are surely not interchangeable 
terms. 

Professor Haines's citation of the Loan Association case as an instance 
in which the Supreme Court held a state action void upon " general 
principles " is eminently proper. He would doubtless have been justi- 
fied also in asserting that the rule of law applied in that case — to wit 
that the power of taxation may not be exercised for other than a public 
purpose — is perhaps the only general and important rule of our consti- 
tutional law that has been rested upon the " doctrine " of general prin- 
ciples. But considering the fact that no federal question was involved 
in the Loan Association case or in subsequent cases affirming that de- 
cision, the author seems scarcely justified in discussing that case under 
the caption " Fourteenth Amendment construed into an Effective Check 
on State Legislative Power" (see also page 304) or in treating it en 
route between Munn v. Illinois and Chicago, Milwaukee and St. Paul 
Railway Co. v. Minnesota. 

Indeed, in spite of the foolishly unguarded utterances of many of our 
judges, past and present, and in spite of the obvious fact that the con- 
tract clause, the commerce clause, and the due-piocess-of-law clause, as 
construed by the courts, have given rise to " a most effective supervisory 
control over state legislation in the realm of individual privileges and 
property," it is highly questionable whether the " doctrine " of general 
principles should be placed in the same category. In the one case the 
Constitution itself contains vague clauses which must, under our system 
of judicial control, be construed and defined by the courts. We may 
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disagree with the courts' construction, but while we permit the system 
to perdure we cannot deny either their authority or their duty to con- 
strue. In the other case, the courts have gone out of their way to in- 
terfere with policies of legislation, and their authority to do so is of an 
exceedingly doubtful character. Fortunately, however, in spite of the 
frequency with which the courts make rhetorical excursion into the 
apparently irresistible realm of general principles, the actual practice of 
declaring statutes void upon this basis has not been nearly so extended 
as Professor Haines seems to imply, being in plain point of fact con- 
fined almost wholly to the establishment of the rule of law mentioned 
above, that the power of taxation may not be used for other than a 
public purpose. 

Howard Lee McBain. 

The Validity of Rate Regulations, State and Federal. By 
Robert P. Reeder. Philadelphia, T. & J. W. Johnson. — 1914 ; xv, 
449 PP- 

The three most important subjects treated in this book are "The 
Distribution of Governmental Powers," " The Due-Process Clause " and 
" Just Compensation." On the first of these subjects the author shows 
convincingly enough that when a statute is no more definite than to re- 
quire a commission to establish " reasonable " rates, it confers legislative 
power upon that commission. His conclusion, however, by no means 
follows, that such a statute (the Interstate Commerce Act, for instance — 
section 48) is unconstitutional. The author himself recognizes (note 31, 
on pages 64-65 ) the insecure basis of the court-made rule that legisla- 
tive power can not be delegated, and the inconsistency of the decisions 
under the doctrine. While the Supreme Court has not formally re- 
nounced its assertion of this rule, it has nevertheless often upheld dele- 
gations of power not a bit less " legislative " in character than the power 
of determining what rates are reasonable, upholding such delegations by 
the fiction that the power was not legislative. It is manifest that 
government could scarcely go on without this delegation of legislative 
power. 

The chapters on the due-process clause are the best in the book. The 
author makes a keen analysis of the decisions of the Supreme Court and 
of the historical meaning of the words, coming to the conclusion that the 
court is wrong in thinking that the due-process clause of the Fourteenth 
Amendment gave it any jurisdiction over statutes passed by state legis- 
latures. Legislatures are not properly restrained thereby, contends the 



